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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

r
Sy
<{ !
i GROVER SELLERS
* ATTORKEY GENERAL

Game, ¥Fish anc Oyster Comnmission

waiton Buliuing
Austin, Texas

Attention: ¥r. H. K. Faubion,
Assistant kxecutive 3eoretary

Opinion No, 0-6740
L H Dororrod Jn--vw

Dear Sir:
for an opialon
gubjeot matter:

"If a def B n ro- £ gwilty of violat-
ing a law, t , : 8 the duty of
the Gams, "Fish ang cyat- and a judgment

- $ine and oourt

bo that ‘effuct an

sts and if the fine and
are ngt subseguently c¢olisct~-
le to the Game, Fish

4 partial payment is accepted by the court,
does the-Games, Fish and Oyster Commission have prior
yment %o the extent of the State por-

right on suohr¥a
tion of suoh fine and costs or must a pro rata distri-
bution be acoceptable, and what time linit does the

ogurt have for auch dist.ribution?

NO CONMUNKICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"3, If the court has authority, under the law,
to defer all ortgart of the ocosts and fine and 1if
all or part of the fine and costs have never been
collected and the defendant ocannot be located, does
the court have authority to dismiss the case?

"We are attaching copy of an opinion pertinent to the

. above guestions written by W, N, Sands, legal Investigator

- Justioe of the peace permits the

for the Attorney Generals Office, under date of September 19,
1932, apnd approved by Judge Bruce Bryant, First Assistant At~
torney General,"

Bald opinion of this department, direoted to the Honor-
able Moore Lynn, who was State Auditor in 1932, when sald opin-
ion was written, holds, in answer to questions similar to Nos,
1l and 2 propoun&od herein, substantially as follows:

Under the present law (Art. 898, Vernon's Ann. Gods of
Criminal Prooqdure? & justiecs of the peace has authority to
defer Jnd?snt until some other day fixed by the order of the
oourt, whioh pericd shall not be for a longer periocd of time
than six (6) months. On expiration of the time, fixed by the
court, the defendant must elither gny or go to jail, mad the
) sfendant to run at large or

releagss him before the fine and costa ars pald, the justiee
. of the peace would be liable on his bond for the amount of the
‘fine assessed and ocosts of the court. Partial ments, where
fines have been duly assessed, sﬁlir:irlt on fines and then _
on oosts of the ocourt. Under sald Art, 698, C.C.FP., where
partial payments are made on fines, the jua‘hu of peace is not
roquired to remit immediately to ti. oomtpisslion, . .

l'br further elafinoation of your questions Nos. 1 and

2, we submit the holding in opinion No. 0-5334, in aubstance, ase
follows: .

The language of Section 8 of Article 934a, Vernon's Aan.
Pena) Code of Texas, reguires all moneys colleoted under the gro- -
visions of this aet or because of fines paid for violations o
the provisions of this act, shall be tted to the Game, Fish
and Oyster Commission. This language does not recuire the re-
migsion of costs of gourt assessed and occollected as such, It
does, however, require all fines %o be remitted in full to the
Game, Fish and Oyster Commission. ™All moneys collected ...;
beceuse of fines paid ..." does not admit of any interpretation
save that the intent of the Legislature was to require the whole
sum collected as a fine for violation of the provisions of the
commercial fishing law to be remitted to ths Game, Figh and
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Oyator cmissioq., Sinoe this is a special provision copn~
trolling the diaﬂaitlon of a particular fine, and since the
Jaw of which this langwge forms a part was enaocted by the
Legislature, and became effective after Articles 950 and

951 of the Code of Criminal Procedure and Article 4023 of
the Revised Civil Statutes, it controls the disposition of
all mno{: ¢ollected as fines for violating of the ocommercisl
fishing Therefore, court costs, assessed and collscted
asg such, ara not to be remitted to tl'm Geme, Fish and Qyster
Commission, but the entire fine assessed and colleoted for
violation of Article 9340 must be remitted to the Game, Fiah
and Oyster Commission for deposit in the State Treasury to
the oredit of the ¥ish and Oynter Fund,

As -gald Opinion No. 0-5554 was directed to the Game,
Fish and Oyster Commission, we assume you have same avail-
able for reference, Wwhere said opinion refers to Ars. 954a,
Vernon'a‘ov ged Civil Statutes,. said Art. 934a, Vernon's Afno-
ated Psnal ;0de o he State of Texas, is meant.

l‘rom the. foreseins it can be ssen that the Justice
of the Pease has authorlity to defer ﬁs_w, but in the
state of facts presented with your questlons, it appears
that judgment hasg been e t.orod and the .Tustioe is gevking

to defer the 't of e and cosisg assessed under

such Jjudgment, ink thero is & clear distinstion be-

tween deferr judgmant by aushority of sald Art,. 698,
CsC.Ps, and deferring paymefits assessed undsr a judgment

t.heretotoro rendsred and entered, We find nd authority for
the Egt_bot any fine and costs to be deferred, dther than
that giv y virtue of a dc{errgd ﬁm + ©On the contrary,
Art. 987, C.C.P., specifi ¥y provides, Inter alla, that &
when a judwnt has been rendersed against a aorendant for &
pecuniary fine, if he is present, he shall be imprisoned in
jail until discha rged by law, and Art. 918, C.0.P., provides
for the i1ssuance of a capias torthwith by the Justice of the
Peagce for the arrest of defendant if he I8 not present, Of
course, the payment of the entire fine and costs would author-
ize his immediate di scharge,

We now take up the second phase of your questien No. 1,
i.e., 1iability of the Justics of the Peave for uncollected
fines, In this connection we preseant the following Articles:
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Artiole 1616, R.C.S.t

"An account shall be kept with the sheriff charg-
ing him with all judgments, fines, forfeitures and
penalties, payadble to and rendered in any court of
the county, the colleotion of which he is by law
made obargeable, The sheriff may free himself from
liability from such oharge, by:

“13‘.Proanain5 the receipt of the county treasur-
eor showing thoafaynunt of such judgment, fine, for-
feiture or penalty. :

"2. Showing to the satisfaction of the commis~
sioners court that the same cannot be collected, or
that the same has been discharged by imprisonment
or labor, or by escape, without his fault or neglect,
and oﬁtaining an order from sald court allowing the
5328 o

Arti ole 1619, ReC 8.8

"Pines imposed and Jjudgments rendered by justices
of the psace shall be charged against the Jjuastice im-
posing of rendering the same, He may discharge said
indebtedness by filing with the oounty oclerk the
treasurer's reoeipt for the amcunt thereof by showing
to the satisfaction of the commissioners court that
he has used due dilligence to collect the game with-
out avail, or that the same have been satisfied by
imprisonment or labor."

Article 1622, R.C,S.:

"ihen any officer collects money belonging to,
and for the use of, any eounty, he akall, except
whers otherwise provided inm this titls, forthwith
report the same to the proper county cierk stating
Tully from whom gollected, the amount collected,
the time when collected, and by virtue of what
authority or prooess ooliected, On making such re-
port, such amount shall be charged to such officer,
and he may discharge himself therefrom by producling
the receipt of the proper county treasurer therefor."
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ATticle 393, HeCodat

"The c,uunfhd voters of sach jussioce puntigat
in this stute, at each blemnial election, shk
elact one justice of the pence, styled ia the 3itle
Justice, ' who shall hold his ctﬂn for tvo yeurs,
Xaeh Jmﬁoo shall give bond payabls to the eounsy
Julge in the sams of oneé thousans dollars, sondi-
tioned thav he will faiwufully and impartially dis-
oharge the dusies roguired of hin by law, and will
f' ptly pay over to the parsy cat:l.thd $o receive
all sonsys that ERy come into his bhande dnrmc
bis vorm of office,.”

Article 787, C.C.Fet

“¥hen & judgment las besn rendsred against & do~
fendant for a pecuniary fimne, if i» s prnm he
sball be imprisaned in au watil discharged as pro-
vided by law, A ewrsi: uxr of sush judguent:
shall be suffieient to gmf.a riss such myrumn.

Arsiols 91Y, C.C, Pt

*The Jjudgaent, in osse of eonvietion in & sriminal
aotion before u jJjustioe of the peacs, shall b that
the State of Texas recover of the defendant the fine
and aosts, and that the defandant remoin in custody
‘of the sheriff until the fine and costs are paié; and
that sxecution 1seue o 0olisot the sane .

Article 918, CulaFes

*If the defendart be not in nuwr when Judgment
is rendered, or Af he sscapes frox eustody Shereafier,
& caplas shall issus for his arress and eonfinement
in juil until he s Jegally dischargsd,”

Artlels ﬁlﬁ. Lelelel

*ia eaoch case of counviotion befure a qu«u trom
which no sp;eal is taken, an exesution shall issue
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Tor tWe oollivevion of ¢t rine and oosts, which
shall be mnforeed and returned in the manner
prescribed by law 1: eiril aotions before Justices,”

daid Art, 1816, H.c.ﬁ., supre, charges the
with the sollection of =il fines, itures azd ;un .8,
g tbh to uc ’unimd !m W wom of

the umty
phax _ 'A%Icla

, BUpTS, ,
rer u.J. fines i m u uu rend )Y Blim.
a these statutes mhu' zmm thtt ﬂu
aheriff is not charged with tu ca.l.uc& on of Jjustice soyrt
Tines, #t0, It is, of sovurse, Ms &uty to tsum- 8ll prayw
writs isausd from tM Justien sours dalivered u his |
the purjoss of safureing the sollesorion of ﬁuu, $8,.
cther than the proper snd lawful exeeutios of e wrila, be
is in nowiss responsibis for the coadition of the :nn m‘
eriginal fee &okes,

Iin the esne of ipradley v, State za Civ., A}
86 G, %, 114, 448 [error refused), wb.{qn a sherit.

susd on his. aﬂx al bogd for m m sartain primnu '
and willfully as oting amd refysing ¢olisot the fides .
and coste adjudged sguinst them after they had Heen lawfuliy
somcitted to his custody by the eounty ocourt until the r'imms
and costs were paid, the :onmu words wers used in pegard
to cartalin statutes, oriminal and civil ong thets beling

two under the old Code (Arvs. 836 And 559, Mot .S. of 1695)
ogntaining substantially the saus pmnsionl now eckbined

in asid Art, L61P, ReCal., swuprw;

*These provisions of ths Havined Statutes ag
well as of the Gode ar Griminal I'roaedurs vers

enacted for the u s of eompell the sherift
to do his 4wt in ¢allost.10n ¢ fines, and .
wert pade plaln Lo mest Just sush ouses as the
preamt "

It secas plain to ua vt ma ATt. 1613, HaCoee,
supra, is e umlly as strong in snjoining the g%g_ﬁ,gg to
do nis duty in regard to the gollection of his I'ines, eto.
Sertainly the sheriff and the justice would bave the
suue Gutiew Lo fors on the sams subjesct = ratler, By
analogy, we believe tha above guoted holdi in tln apradley
case ALHO SAPIGASES Wie imou of sulid A Relaiie,
suym, in ru;wcs that 1% was Lo omcl ; _e o
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this duty in the ocollection of finea, ete., imposed by him.
The court held in the Spradley cass, augn, in substencs,
that the sherifrf wu‘guflty of fault and negleat in not
carrying out the judgment of the County Court} and, there~
fore, he and his bondsmen wers liadble for damages,

it is a general rule of law that a judge is not
eivilly liaeble for acts performed in the exercise of his
Judicial funstions, even though they were wiliful or aali-
cious, Howsver, the doctrine of Jjudisial imsunity does
not apply with respeot to nots done in a purely ministerial
capacity., As to such acts a judge stands in the same poai-~
tion as any other person. See Kruegel v, Cobd, 88 Civ, App.
449, 134 S, . 788; S8ains v, Simpson, 80 Tex, 495, 32 Anm,
R;p. 6:9;.9 92“”” v. Naocogdoohes County, 18 Civ. App. 9,
37 Se We | . S

The obligations of the sureties on the official

bond of & judge are contracted with reference %o the duties
rescribed by the law that governs the offise,  See Henderson

The duty of a Justice of the Peace 1o issue a cersi-
fied copy of a Judgmsnt of ecnviotion, & eapias, or an axe-
oution, as the case might be, is certainly one eajoined. upoi
bix by law before he could eseape the onuve of having fal
to use d&ie diligemcse in cuses whers he had failed to coki
the fines, etoc. Ve desx it undisputed that the issuance of
the prope¥ writ to enfores the scllestion of fiases, costs,
etc,, for which he is cshargsadls to the sounty, is & mere
ministerial duty enjoined upon hism by statuse, 3es Art.
916, C.C.F., supra, and pthers hereinbeafore set out.

. If the Justios of ths Fesos refuses or negligently
falls to issus any and &ll writs allowed by law to snforce
collecticn of & juldgment entsred by him in & orixinal ocase,
and as a result thersof sams was not ocollected, he and his
bondsmen would be liable therefor.

Cur answer to your question No. 8 is that 1f a partial
payment is ageepted by the court to be applied on the fine and
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oosts whenu Judgment of convietion iz finally readered under
the torms of Art. 699, C.C.ie, Or in & ouso vhen defendant
is confined in jail under 2 jJudgrent of conviotion for a
veeuniury fine and mmkes suc yienRte on sueh fine and
costa, then swh money skould de applied first om the fine,

and , after ssme ia fullw satiafied thes an the asgste, In
oass the Juégment 1s a;.i‘mod. thet such flne does not be~
coms duc the Game, Fish and Cyster Commission unkil the

Judgment 1a finally sntored,

“e point out in rognd to your .uegtion Ho. 3 that
Article 577, C.Cl.0 ., provides that, "the aiﬂr e or ﬁ:ﬁi
attorney waj, by pefulssion of the'ooury, &isaiss a o 1
actiocn=--, HNO cape shall be dismissed without the oonsent Qof
tlie presicing Jjudge.™ The Court of Criminal Aprpesls of Texas,
in the case of kalley v, 3%ate, 09 3, s, () 788, held, in
substence, thet by virtue of sald artisle a tria sourt &id
not have legul authority vpoen its own mction to disniszs a
oriminal case and discharge the defeniant, J¥ ar, upen
motion of the distriot or ecountly attorney ths ocurt Ls au~
powered to dismiss, and thla power exists in any pwmmding
oriminal case until & final judgsent {s Iendsred tLherein
obherwise disposing of same,

IT & finsl Juiguent of cenviotion has bean rendered
in the case in gquesastion, then, of courss, the court's author-
ity to discice ssxe bman ceaged, uniess sald is setb
aside agocrding to lew, Thers are dsfinite tations on
the cuurt's powers to sel aside 1ia Judpasnts. See Chaifleid
v, state, 1s0 Crim, dep. 14, 47 5, Ge (K] 315 and Opinion
No. 0=8801, a copy of which is enclosud herewith, We will
cuntinue with an angwer to your question Mo, 3 on Lhe amsump-
uondugat né the oass in question the Judgment of sonvistion
was deferred,

ATbe 898, VialloPe, provides that in nmisdemeanor
cages where there is raturged & verdiet or a plen of gulity
is entered and the punisheaent sssessed ia by fine only, the
oourt may, on written request of the defendanst and for good
cause shown, defer Jud%} until some other day fixed by
order of Lhe HurL} no eveat shall the Jjudgment be
deferred for a longer period of tims timn six (8) monthe,
and on expiration of the time Tixed by tha order of ths

Suury, the court or juéigs thersof shall eater J u%ﬂt on
the verdict or ples and the sase aball be exesulsd as
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provided by Chapter 4, Title ¢, of the Code of Criminal Pro-
cedure of the State of Texas, It follows that until a fipal
judguent is entered in such cases the court would have the
right , upon proper motion of the déistriet or county attorney,
to dismiss same, regardless of whether or not the fine, in
whole or in part, has been collected.

We herewith adopt and reaffirm such portions of the
mentioned opinions as are herein discussed.
Yours very truly,
THE ATTORNEY GENERAL OF TEXAS

By WZ)(M .

Robert L. Lattimore, Jr,
Assistant
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